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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

CHI ECHI, Judge: Respondent determ ned deficiencies in,

addi ti ons under section 6651(a)(1)! to, and accuracy-rel ated

IAIl section references are to the Internal Revenue Code in
effect for the years at issue. Al Rule references are to the
Tax Court Rules of Practice and Procedure.
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penal ti es under section 6662(a) on petitioners' Federal incone

tax (tax), as follows:

Taxabl e Accur acy-

Year Ended Deficiency Addition to Tax Related Penalty
February 28, 1991 $133, 316 $50, 286 $40, 228
February 29, 1992 59, 808 5,981 11, 962
February 28, 1994 158, 230 39, 558 31, 646

The issues remaining for decision are:

(1) Are petitioners entitled to nonrecognition treatnent
under section 1031 with respect to certain gains realized by
petitioner Olando Industrial Properties, Inc. (OP) during the
t axabl e year ended February 28, 1991, as a result of the disposi-
tion of certain real estate interests? W hold that they are
not .

(2) Are petitioners entitled to nonrecognition treatnent
under section 1033 with respect to certain gain realized by QP
during the taxable year ended February 28, 1991, as a result of
the condemation of certain real property? W hold that they are
not .

(3) Are petitioners liable for the addition to tax under

section 6651(a)(1l) for each of the taxable years at issue except
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t he taxabl e year ended February 28, 1993?72 W hold that they
are.

(4) Are petitioners liable for the accuracy-rel ated penalty
under section 6662(a) for each of the taxable years at issue
except the taxable year ended February 28, 1993? W hold that
t hey are.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioner Florida Industries Investnent Corporation (FIIC
had its principal place of business in Olando, Florida, at the
time the petition was fil ed.

At all relevant tines, FIIC was the common parent of an
affiliated group within the neaning of section 1504(a). That
group included, inter alia, AOP, Indian River Farns, Inc. (IRF),
and Canti Carriage Conpany (CCC). Throughout the taxable years
at issue, WlliamCanty (M. Canty) was the sol e stockhol der of
FII C, which owned 100 percent of the outstanding stock of AP,
| RF, and CCC, and he also was the president of, inter alia, FIIC
and each of those subsidiaries of FIIC. At all relevant tines,
the principal business activity of both OP and | RF was real
estate investnent and devel opnent, and the principal business

activity of CCC was auto sal es.

2Al t hough respondent nade determ nations with respect to
petitioners’ taxable year ended Feb. 28, 1993, those determ na-
tions did not result in a deficiency, and respondent nade no
determ nati ons under secs. 6651(a)(1l) and 6662(a), for that year.
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M. Canty negotiated all real estate transactions on behalf
of FIITC, OP, and other petitioners involved in real estate
investnment. As far as M. Canty was concerned, such negoti ations
were not final until a real estate deal was actually cl osed.

When one of the petitioners was interested in buying certain real
property, as a negotiating tactic M. Canty sonetinmes intention-
ally stalled the closing even after a real estate contract had
been signed. That was because M. Canty believed that such a
stalling tactic tended to | ower the purchase price.

Petitioners filed consolidated U S. Corporation incone tax
returns (consolidated returns) for the taxable years ended
February 28, 1991, February 29, 1992, February 28, 1993, and
February 28, 1994, on August 24, 1992, Decenber 28, 1992, Novem
ber 29, 1994, and April 27, 1995, respectively. Each of those
consolidated returns was signed by C. Riggs (M. Riggs) as return
pr epar er.

Cl ai nred Section 1031 Real Estate Transactions

On Septenber 28, 1982, pursuant to a joint venture agree-
ment, OGP, Xway, Inc. (Xway), a Florida corporation, and Al pha
Trust (Al pha), a Florida trust, forned a joint venture under the
name Interstate Park (Interstate). The joint venturers forned
Interstate in order to, inter alia, acquire and develop certain
comercial real property located in Olando, Florida (comrerci al
real property), that OP was in the process of purchasing from

t he School Board of Orange County, Florida (School Board). In
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connection wth that purchase, OP was required to give the
School Board a purchase noney nortgage in the anount of $588, 300
(A P s purchase noney nortgage).

O P and Al pha each acquired a 25-percent interest in Inter-

state, and Xway acquired the remai ni ng 50-percent interest in
that joint venture. OQOP acquired its 25-percent interest in
Interstate by contributing to it the conmercial real property.
In return, Interstate agreed to assune and pay O P s purchase
nmoney nortgage. Al pha and Xway acquired their respective 25-
percent and 50-percent interests in Interstate by agreeing to
guar antee the indebtedness assunmed by Interstate.

I nterstate undertook to devel op and i nprove the conmerci al
real property. It subdivided that property into several comer-
cial lots (commercial lots) and installed streets and utilities
on those lots. Thereafter, on June 25, 1990, O P and Al pha
agreed to redeem and surrender their respective interests in
Interstate. In order to effect those agreenents, (1) Interstate
deeded to O P commercial lots 11 and 12 (lots 11 and 12), and O P
assunmed its share of Interstate's liabilities by executing a note
in the amount of $146,374 (AP s $146,374 note); and (2) Inter-
state deeded to Al pha certain other commercial |lots, and Al pha
agreed to assune its share of Interstate's liabilities.

At the tinme of the redenptions of the respective interests
of OP and Alpha in Interstate and the dissolution of Interstate

as a joint venture, a contract of sale between Interstate and
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Orange County Mental Health Services (Health Services) was in
effect, under which Interstate agreed to sell commercial lots 14
and 15 (lots 14 and 15) to Health Services. |In order to preserve
the rights of Interstate's joint venturers in that pending sale,
on June 25, 1990, those joint venturers established a trust
(Interstate trust) to which Interstate quitclained lots 14 and 15
and in which OP and Al pha each held a 25-percent, and Xway hel d
a 50-percent, beneficial interest. On the sane date, O P, Al pha,
and Xway entered into an addendumto the trust agreenent which
created the Interstate trust. That addendum provided that if the
sale of lots 14 and 15 to Health Services were not conpleted by
Septenber 10, 1990, the contract of sale between Interstate and
Health Services with respect to those lots would be term nated,
the Interstate trust would be dissol ved, and specified portions
of lots 14 and 15 woul d be deeded to O P, Al pha, and Xway as
beneficiaries of that trust.

On July 26, 1990, (1) Interstate® purchased fromQP lots 11
and 12 for $470,000 ($470,000 purchase price) and (2) Xway
purchased fromOP O P s 25-percent interests in lots 14 and 15
for $700, 000 ($700, 000 purchase price). M. Canty and O P wanted

to structure the foregoing sales so as to qualify under section

3Al t hough Interstate, the joint venture, was dissolved after
two of the three joint venturers redeened their interests therein
on June 25, 1990, Xway, the remaining joint venturer and sole
owner of Interstate after those redenptions, decided to use the
name Interstate when it purchased lots 11 and 12 from O P.
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1031, but they did not so advise M. Riggs, petitioners' return
preparer, until he was asked to prepare petitioners' consolidated
return for the taxable year ended February 28, 1991.

Interstate paid the $470, 000 purchase price for OP s lots
11 and 12 by accepting O P s assignnent to it of QP s $146, 374
note and delivering funds equal to the balance of the $470, 000
purchase price, i.e., $323,626, to The Bank of Wnter Park (Bank)
inits capacity as the escrow agent under an agreenent entitled
"EXCHANGE ESCROW SECURI TY AGREEMENT" (escrow agreenent). Xway
paid the $700, 000 purchase price for O P s 25-percent interests
inlots 14 and 15 by delivering funds in that anount to the Bank
inits capacity as the escrow agent under the escrow agreenent.

The escrow agreenent was entered into on July 26, 1990,
anong Interstate as the buyer of OP s lots 11 and 12 and O F's
25-percent interests in lots 14 and 15, O P as the seller there-
of , and the Bank as the escrow agent. The escrow agreenent
provided in pertinent part:

WHEREAS, pursuant to that certain Contract for

Sal e and Purchase by and between Exchangor [O P], as

Seller, and Buyer [Interstate], dated the 26 day of

July, 1990 (the "Contract"), Exchangor agreed to ex-

change or sell certain real property [OP s lots 11 and

12 and O P's 25-percent interests in lots 14 and 15]

* * * (hereinafter referred to as the "Property"); and

WHEREAS, pursuant to the terns of the Contract,

Buyer has agreed to cooperate with Exchangor in effect-
ing a "like kind exchange" pursuant to the provisions

“Xway decided to use the nanme Interstate when it entered
into the escrow agreenent. See supra note 2.
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of Section 1031 of the Internal Revenue Code of 1986
wWth respect to the Property; and

WHEREAS, Exchangor is in the process of identify-
ing a parcel or parcels of real property to be acquired
by Buyer (hereinafter referred to as the "Li ke Kind
Property"), which Like Kind Property, if acquired, wll
be exchanged by Buyer with Exchangor for the Property;
and

WHEREAS, pursuant to the Contract, Buyer has, of
even date herewith, acquired the Property from Exchang-
or; and

WHEREAS, pursuant to the Contract the total pur-
chase price for the Property, after non cash adjust-
ments, prorations and allocation of expenses (but
W thout regard to Buyer's costs and expenses), would be
$1, 023, 626. 00 [consisting of $323,626 due fromlnter-
state with respect to its purchase of OP s lots 11 and
12 and $700, 000 due fromlInterstate with respect to its
purchase of O P s 25-percent interests in lots 14 and
15] which sum shall hereinafter be referred to as the
"Escrow Deposit"; and

WHEREAS, Buyer, Exchangor and Escrow Agent have
agreed that Buyer shall deliver, or cause to be deliv-
ered, the Escrow Fund to Escrow Agent and Escrow Agent
shal |l hold and di sburse the Escrow Fund, as agent for
Buyer, pursuant to the terns and conditions hereinafter
set forth.

NOW THEREFORE, * * * the parties hereto agree as
fol | ows:

1. Recitals. The recitations of fact and all
other matters set forth in the "Wereas cl auses” above
are true and correct and are incorporated herein.

2. Escrow Deposit. Sinultaneously with the
execution of this Agreenent, as security for Buyer's
obl i gations under this Escrow Agreenent and under the
Contract regarding cooperating in effecting Iike kind
exchanges by executing assignable contracts for acquir-
i ng exchange property or properties fromthe owner(s)
thereof (hereinafter referred to as the "Omer"), Buyer
has delivered or caused to be delivered the Escrow
Deposit to Escrow Agent, * * * which Escrow Deposit
shal | be deposited by Escrow Agent, within two




-9 -

(2) business days fromthe date of this Agreenent, in
an interest bearing account at * * * The Bank of Wnter
Park. * * * all interest or other returns earned there-
on shall belong to Buyer and shall be held in such
account by the Escrow Agent as further security for
Buyer's obligations under this Escrow Agreenent and
under the Contract regarding cooperating and effecting
i ke ki nd exchanges. The Escrow Deposit together with
any additional anmounts hereafter contributed by Buyer

to the Escrow Agent hereunder and all interest or other
return earned thereon are hereinafter collectively
referred to as the "Escrow Fund." The Escrow Fund

shal | be paid and di sbursed in accordance with the
provi si ons of paragraph 5 bel ow, provided, however, the
Escrow Agent shall have no duty to investigate or

ot herwi se determ ne whet her any of the provisions,
stipulations or conditions contained in said paragraph
5 have been net or conplied with, and the only duties
of the Escrow Agent with respect to disbursenment of the
Escrow Fund shall be to disburse the sane upon three
(3) days prior witten notice from Buyer and Exchangor
to the Escrow Agent, which di sbursenment by the Escrow
Agent shall be in accordance with such witten notice

* * %

3. Authenticity of Notice. For all purposes of
this Agreenent, John Hefferan is hereby authorized to
act as agent for Buyer and WA. Canty is hereby autho-
rized to act as agent for Exchangor. Any notice given
to or made by said persons shall be deenmed given to or
made by the respective parties. Escrow Agent shal
have no duty of independent investigation or duty to
verify the authority of either John Hefferan or WA
Canty to provide such witten notice as aforesaid

* * %

5. Like Kind Exchange. Buyer and Exchangor agree
to the follow ng provisions and further agree that the
Escrow Fund shall be disbursed to neet Buyer's obliga-
tions to Exchangor in accordance with the foll ow ng
provi sions of this paragraph 5.

(a) ldentification of Like Kind Property By
Exchangor. Exchangor may, at any tinme within forty-
five (45) days after the date hereof (hereinafter
referred to as the "Cosing Date"), identify (as con-
tenpl ated by Section 1031(a)(3) of the Code and the
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Treasury Regul ati ons promul gated thereunder) the Like
Kind Property by notifying Buyer in witing of the
identity of the Like Kind Property.

(b) Buyer to Enter into Assignable Contract to
Acquire ldentified Like Kind Property. Upon identifi-
cation of such Like Kind Property as provided in
(a) above, Buyer agrees to execute a Contract with the
Omner thereof providing for the acquisition by Buyer or
his assigns of the Like Kind Property upon terns and
conditions acceptable to, and approved in witing by
Exchangor, which contract shall be executed by Buyer
within three (3) days follow ng the recei pt by Buyer of
written direction from Exchangor to execute said Con-

tract. It is agreed that Buyer shall not be required
to execute a contract for the acquisition of the Like
Kind Property unless Buyer's total potential liability

upon default under said contract does not exceed an
anount equal to the "Agreed Anobunt" (as hereinafter
defined) payable with respect to such Li ke Kind Prop-
erty. Buyer will sinultaneously assign any such con-
tract to Exchangor which will close in its own nane.
Buyer will expend the escrow funds to conplete the
purchase of the exchange properties in Exchangor's
nane.

(d) Disposition of Funds If Sone or Al Like Kind
Properties Are Not Acquired. 1In the event that the non
si mul t aneous |i ke kind exchange of the Exchange Prop-
erty contenpl ated hereunder is not consunmated in whole
or in part in accordance with the provisions of this
paragraph 5, Buyer and Exchangor agree that the Escrow
Agent shall distribute the Escrow Fund as foll ows:

(1) In the event Exchangor does not identify al
or any of the Like Kind Property wwthin the forty-five
(45) day period referred to in (a) above, then Exchang-
or shall notify Buyer in witing at any tinme after the
expiration of such forty-five (45) day period and
Buyer, within three (3) business days of receipt of
said witten notice, shall cause Escrow Agent to pay to
Exchangor an anount equal to the Agreed Anount.

(2) If any portion of the Agreed Anount has not
been expended by Buyer at the expiration of the one
hundred eighty (180) day period [after July 26, 1990]
* * * and has not previously been paid by Escrow Agent
or Buyer to Exchangor under (1) above, such unpaid
portion shall be paid by Escrow Agent to Exchangor no
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|ater than five (5) business days after the expiration
of such peri od.

(3) Any funds held by the Escrow Agent hereunder
after making the distributions provided for in subpara-
graphs 5(d)(1) and (2) above shall be paid to Buyer
within five (5) days after expiration of the one hun-
dred eighty (180) day period referred to above.

(e) Defined Terns. For purposes of this para-
graph 5:

(1) As used in subparagraphs 5(b) * * * and
(d)(1), the term"Agreed Amount" shall nmean an anount
equal to the sumof the Net Cash, decreased by any
portion thereof previously expended, or required under
this paragraph 5 to be expended, by the Buyer for other
Li ke Kind Property (together with the "growth factor"
attributable thereto), or otherw se paid fromthe
Escrow Fund at the direction of Buyer to Exchangor
(together with the "growth factor" attributable there-
to), pursuant to this Paragraph 5 (the "Modified Net
Cash"), plus a "growth factor" equal to an anount
determ ned by nmultiplying the Mddified Net Cash by the
product which results fromnultiplying *% by the actual
nunber of days fromthe date of the closing provided
for in Paragraph 5 hereof to the date of the acquisi-
tion by Buyer of the Like Kind Property fromthe Oaner
as contenpl ated hereunder.

* to be determ ned

(2) As used in subparagraph 5(d)(2), the term
"Agreed Amount" shall nmean an anmount equal to the sum
of the Net Cash decreased by any portion thereof previ-
ously expended fromthe Escrow Fund at the direction of
Buyer for other Like Kind Property (together with the
"grom h factor" attributable thereto), or otherw se
paid fromthe Escrow Fund to Exchangor pursuant to this
Paragraph 5 (the "Mdified Net Cash"), plus a "growth
factor” equal to an anount determ ned by nultiplying
the Modified Net Cash by the product which results from
mul ti plying *% by the actual nunber of days fromthe
Closing Date to the date the anmounts due Exchangor as
provi ded for in subparagraph 5(d)(2) are paid to
Exchangor .

* to be determ ned
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(3) "Net Cash" shall nean the portion of the
total purchase price that woul d have been payabl e under
the Contract by Buyer to Seller for the Exchange Prop-
erty (if Buyer had acquired such Exchange Property for
cash rather than pursuant to a nonsinultaneous ex-
change) adjusted for all applicable credits, adjust-
ments and prorations but excluding Buyer's closing
costs and expenses.

* * * * * * *

7. Mscellaneous Provisions. The follow ng
m scel | aneous provisions all apply to this Agreenent:

* * * * * * *

(e) Anendnent and Moddification. The parties may
anend, nodify or supplenent this Agreenent only in the
formof a witten agreenent signed by all the parties.

After the escrow agreenent was entered into on July 26, 1990, the
parties to that agreenment never anended, nodified, or supple-
mented it by signing a witten agreenent to that effect, as

requi red by paragraph 7(e) of the escrow agreenent.

The escrow agreenent was signed on behalf of QP by M.
Canty as its president, on behalf of Interstate by the secretary
and treasurer of Xway which was the sole owner of Interstate, and
on behalf of the Bank by the Bank's president. John Hefferan
(M. Hefferan) also signed the escrow agreenent as "TRUSTEE FOR
| NTERSTATE PARK JO NT VENTURE" (Interstate's trustee). It was
M. Canty who asked M. Hefferan to sign the escrow agreenent as
Interstate's trustee, and M. Hefferan agreed to do so, even
t hough M. Hefferan was not familiar with either Interstate or
Xway and did not know Bernard Kaplan (M. Kaplan), the president

of Xway who controlled Interstate after OP and Al pha redeened
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their respective interests in that joint venture and who was the
person with whom M. Canty, acting on behalf of OP, dealt.

M. Hefferan, who is an attorney, has knowmn M. Canty for
approxi mately 40 years and has had nunerous contacts with him
during that tinme, including doing | egal work for various conpa-
nies or partnerships in which M. Canty had sonme direct or
indirect interests and, to a |l esser extent, for M. Canty person-
ally. Since 1982, M. Hefferan has represented M. Canty and
certain entities in which he had interests, including certain of
the petitioners herein, with respect to at | east 19 separate
matters. On August 23, 1990, while the escrow agreenent was in
effect, OP nmade a contribution to M. Hefferan's el ection
canpai gn account.

In signing the escrow agreenent as Interstate's trustee, M.
Hef f eran understood that he was acting as the trustee for Inter-
state of funds that it was depositing into the Bank under the
escrow agreenent and that were to be used to pay for the purchase
of property designated by OP. M. Hefferan further understood
that his primary duty to Interstate under the escrow agreenent
was to sign contracts to buy property which were brought to him
by either Interstate or OP, but which in fact were usually
presented to himby M. Canty as O P s agent. The escrow agree-
ment was silent as to the standard to be used by M. Hefferan in
approving contracts to buy property that were presented to him

However, M. Hefferan understood fromreadi ng that agreenent that
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M . Kaplan who was acting on behalf of Interstate acquired
certain properties fromM. Canty acting on behalf of AP, that
M. Kaplan acting on behalf of Interstate agreed to place the
cash to fund those purchases in escrow, and that any reasonable
request by M. Canty on behalf of OP to buy property with that
escrowed cash woul d be granted, but only up to the anmobunt of such
cash.

Pursuant to the escrow agreenent, Interstate deposited into
a noney market trust account at the Bank (escrow account) the
aggregate anmount (i.e., $1,023,626) owed O P with respect to the
purchases fromOP of lots 11 and 12 and O P s 25-percent inter-
ests in lots 14 and 15 (escrowed sal es proceeds). (W shal
refer to the escrowed sal es proceeds and any interest earned
t hereon and belonging to Interstate pursuant to paragraph 2 of
t he escrow agreenment as the escrow fund.)

On July 27, 1990, O P purchased for $750,000 an apart nent
conpl ex (Brentwood property) in Irving, Texas. O the total
purchase price that QP paid for the Brentwood property, $637, 500
was financed through a | oan fromthe Resolution Trust Corpora-
tion. After debits and credits reflected in the closing state-
ment, the bal ance due with respect to the purchase of that
property was $170,688.17. That bal ance was paid by a wire
transfer on July 27, 1990, in the anount of $200,000 that M.
Hefferan authori zed be nmade with a portion of the escrow fund.

The portion of that $200,000 wire transfer which was not used to
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pay the bal ance due on the purchase of the Brentwood property,
i.e., $29,311.83, was not redeposited into the escrow account.

On Novenber 20, 1990, AP purchased from M. Canty his
residence in Olando, Florida. Thereafter, M. Canty continued
tolive rent free in that residence. O the total purchase price
that O P paid M. Canty for his residence, $125,000 was paid with
a portion of the escrow fund. O P acquired no other residentia
properties during the early 1990's.

On Decenber 11, 1990, A P purchased for $490, 000 approxi -
mately 174.5 acres of land in Vero Beach, Florida (Vero Beach
property), fromthe General Devel opment Corporation (General),
whi ch was the debtor in possession of that property. General
provided financing to OP for that purchase in the anmount of
$367,500 and retai ned a purchase noney nortgage on the Vero Beach
property with respect to that loan. After debits and credits
reflected in the closing statenment with respect to the purchase
of the Vero Beach property, the balance due fromOP to General
was $66, 000. That anmpunt was paid by a $66, 000 check drawn on
the escrow account, signed by M. Hefferan, and dated Decenber
11, 1990.

On Decenber 20, 1990, O P purchased for $3 mllion an
apartnent conplex in Fort Wrth, Texas (Quail Ri dge property),
from Aneri can National |nsurance Conpany (Anmerican National).
American National provided financing to OP for that purchase in

t he amount of $2, 888,000 and retained a nortgage on the Quai
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Ri dge property with respect to that |loan. After debits and
credits reflected in the closing statenent with respect to the
purchase of the Quail Ridge property, the balance due fromQOP to
Anerican National was $482,521.48. The check signed by M.
Hef feran and dated Decenber 20, 1990, which was drawn on the
escrow account in order to pay that amount due, was for $490, 000.
The portion of that $490,000 check that was not used to pay the
bal ance due on the purchase of the Quail R dge property, i.e.,
$7,478.52, was not redeposited into the escrow account.

M. Kaplan, the president of Xway, was aware that M. Canty
contenpl ated structuring the sales by QP of lots 11 and 12 and
O P s 25-percent interests in lots 14 and 15 so as to qualify for
I i ke-ki nd exchange treatnment under section 1031. M. Kapl an
believes that at approximately the tine of those sales, and
probably within 45 days after those sales, M. Canty made him
generally aware of properties that M. Canty was interested in
pur chasi ng, including the properties in Vero Beach, Florida, and
in Texas that were ultimately purchased with a portion of the
escrow fund. However, the escrow agreenent did not identify any
particul ar property to be purchased thereunder and did not
identify what portion of the escrowed sal es proceeds was to be
used to purchase such property and what portion was to remain as
boot under section 1031. Moreover, although the escrow agreenent
required OP to identify within 45 days after July 26, 1990, any

property that it wanted Interstate to acquire pursuant to the
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escrow agreenent (replacenent property) by notifying Interstate
inwiting of the identity of any such property, O P did not
conply with that requirenent.

Al t hough the escrow agreenent required Interstate, upon
identification by O P of a replacenent property, to execute with
t he owner of such property an assignable contract to purchase it
(provided that Interstate's total potential liability on default
under such a contract did not exceed an anmobunt payable with
respect to such property that was equal to the "Agreed Amount"” as
defined in paragraph 5(e) of the escrow agreenent), Interstate
did not conply with that requirenent with respect to at | east
three of the four replacenent properties that were ultimtely
purchased by OP with a portion of the escrow fund. Instead, QP
acquired at |east those three properties through preexisting
contracts in its own nane or without any contract at all.

The escrow agreenent did not permt any withdrawals to be
made fromthe escrow fund except (1) to pay for any repl acenent
property acquired by AP, (2) to pay OP the "Agreed Anmount" as
defined in paragraph 5(e)(1) of the escrow agreenent within three
busi ness days after Interstate received witten notice fromQP
that O P did not identify all or any of the replacenent property

within 45 days after July 26, 1990;% (3) to pay QP no later than

°The escrow agreenment required such witten notice by QP to
Interstate to be nade at any tine after the expiration of that
45-day peri od.
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five business days after the expiration of the 180-day period
after July 26, 1990, any portion of the "Agreed Anpbunt" as
defined in paragraph 5(e)(2) of the escrow agreenent that had not
been expended by Interstate wthin that 180-day period for the
purchase of replacenent property or that had not previously been
paid to OP pursuant to paragraph 5(d) (1) of the escrow agreenent
relating to OP s failure to identify all or any of the replace-
ment property within 45 days after July 26, 1990; and (4) to pay
any remai ning portion of the escrow fund to Interstate within
five days after the expiration of the 180-day period after July
26, 1990. Nonetheless, after the expiration of the 45-day period
after July 26, 1990, and before the expiration of the 180-day
period after that date, a check in the anount of $50,000, which
was signed by John Hefferan, payable to O P, and dated Novenber
26, 1990, was drawn on the escrow fund. The purpose for that

wi t hdrawal as stated on that check was "Draw Re: Canty". 1In
addition, a check in the amount of $50, 000, which was signed by
John Hefferan, payable to Canti Carriage Conpany, and dated
Decenber 11, 1990, was drawn on the escrow fund. The purpose for
that withdrawal as stated on that check was "Draw'. Although the
$50, 000 check payable to Canti Carriage Conpany was signed by
John Hefferan, M. Canty wote both the name of the payee and the
anount on that check. Furthernore, on January 8, 1991, QP
received a distribution of $12,740.10 fromthe escrow fund, which

conprised all the noneys remaining in that fund as of that date.
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In addition to witing the nane Canti Carri age Conpany and
t he anobunt on the check in the anmount of $50, 000 dated Decenber
11, 1990, which was drawn on the escrow fund, M. Canty wote in
t he nane of the payee on at |east several other checks drawn on
t he escrow account and presented those checks to M. Hefferan for
his signature. M. Canty al so reviewed and bal anced t he bank
statenments issued by the Bank with respect to the escrow account.

The general |edger of O P contained entries relating to the
escrow fund, including entries relating to the interest credited
monthly to that fund and belonging to Interstate pursuant to
par agraph 2 of the escrow agreenent. The following entries were

made in O P s general |edger with respect to the escrow fund:
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07/ 26/ 90

07/ 27/ 90
07/ 31/ 90
08/ 31/ 90
09/ 28/ 90
10/ 05/ 90
10/ 23/ 90
10/ 23/ 90

11/ 05/ 90
11/ 20/ 90

11/ 26/ 90

12/ 05/ 90
12/ 11/ 90

12/ 11/ 90
12/ 20/ 90

01/ 04/ 91
01/ 08/ 91

Escr ow Funds Rec. - |

G.00043
G.00043
G.00044
G.00044
G.00044
G.00044
G.00043
G.00045

G.00044
G.00045

G.00045

G.00044
G.00045

G.00045
G.00043

G.00044
G.00046
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Record Starker Sale of |
Park Land

Purchase of BAD from Esc.
Funds

| nterest I ncone |-4 Escrow

| nterest I ncone |-4 Escrow

| nterest I ncone |-4 Escrow

| nterest I ncone |-4 Escrow
Deposit for purchase of QFW

from Escr ow

Am Natnl -Consid. for
Contract fr Escrow
I nterest I ncone |-4 Escrow

Pur chase 3822 Bai nbri dge-
From Escr ow

D st of Excess funds from
| -4 Escrow

| nterest I ncone |-4 Escrow
Di st of Excess | Park Esc
Funds to O P

Record Purchase of Vero
from Esc Funds

Purchase of QFWfrom Esc.
Funds

| nterest I ncone |-4 Escrow
Final Dist |-4 Escrow Di st
Excess Funds

Totals for Account Nunmber 0001106

In Schedul e D of petitioners

t axabl e year ended February 28,

. 00

1, 048, 430. 60

1991,

1, 048, 430. 60

Park Sal e Asset

PR R R EE E EE P EEEEE @@

. 00

1, 023, 626.
200, 000.
902.

5, 602.
5, 458.
915.

50, 000.
50.

5, 530.
125, 000.

50, 000.

4,670.
50, 000.

70, 640.
490, 000.

1, 724.
12, 740.

00
00CR
60
27
39
71
00CR
00CR

07
00CR

00CR

58
00CR

50CR
00CR

98
10CR

.00
consolidated return for the

petitioners reported and

recogni zed aggregate gains in the anount of $234,360 fromthe

sales by AP of

lots 14 and 15.

tioners to be boot under section 1031.

Cl ai ned Section 1033 Real

Est ate Transaction

During petitioners

O P owned a 50-percent

i nt er est

lots 11 and 12 and O P' s 25-percent

t axabl e year ended February 28,

in a partnershi p known as

interests in

Those reported gains were consi dered by peti -

1991,
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Sandl ake Executive Center (Sandl ake), and Sandl ake owned an 80-
percent interest in a partnership known as Chancel or Concourse
Joint Venture (CAJV). CCIV had been fornmed to purchase, devel op
and sell a particular parcel of real property. Around June or
July 1990, the Orange County School Board and Orange County,
Fl ori da, condemmed the real property owned by CCIV (CCIV rea
property), and O P received certain cash proceeds (condemati on
proceeds) as a result of that condemati on.

The ternms of a docunent entitled "Warranty Deed", which
bears the date of February 28, 1992, was signed by M. Canty as
president of O P, and was recorded on Septenber 10, 1993 (re-
corded Vero Beach property warranty deed), recite that O P was
transferring the Vero Beach property to FIIC for $10 and ot her
val uabl e consideration.® That document also recites that $2,520
i n docunent stanps was paid to the State of Florida wth respect
to the transfer recited in that docunent. Based on the anount of
such docunment stanps, the value of the Vero Beach property for
Fl ori da docunent stanp purposes was $360, 000.

The ternms of a docunent entitled "Assunption of Obligations
Under Prom ssory Note and Mortgage Deed", which also bears the
date of February 28, 1992, was signed by M. Canty as president

of FIIC, and was never recorded, recite that FIIC agreed (1) to

6As di scussed above, O P had purchased the Vero Beach prop-
erty on Dec. 11, 1990. Petitioners claimthat O P acquired that
property on that date as part of a |like-kind exchange under sec.
1031.
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be bound by the prom ssory note in the anount of $367,500 and the
purchase noney nortgage with respect to that note that O P had
executed in favor of General on Decenber 11, 1990, when O P had
acquired the Vero Beach property, and (2) "to neet the obliga-
tions created thereby and does hereby rel ease and hold harmnl ess
OP fromany and all liability associated therewith."

The terns of a docunent entitled "Warranty Deed", which also
bears the date of February 28, 1992, was signed by M. Canty as
president of FIIC, and was never recorded, recite that FIIC was
transferring the Vero Beach property to IRF, one of FIIC s wholly
owned subsidiaries, for $10 and ot her val uabl e consideration. As
of February 28, 1991, |IRF had assets of $96.

The ternms of a docunent entitled "Quit-C aimDeed", which
bears the date of January 20, 1994, was signed by M. Canty as
president of |IRF, and was never recorded (IRF quitclaimdeed
docunent), recite that I RF

in consideration of the sumof $950,000.00 * * * does

hereby * * * quitclaimunto [OP] * * * all the right,

title, interest, claimand denmand which [IRF] * * * has

in* * * g|l| of governnent |ot three, lying in section

29, township 33, range 40 east, Indian R ver County,

Fl ori da.

The governnent lot three referred to in the I RF quitclaimdeed
docunent consisted of approximately 34.3 acres (34. 3-acre parcel
of the Vero Beach property) of the approximately 174.5-acre Vero

Beach property which O P had acquired from General on Decenber

11, 1990. There is no road access to the 34. 3-acre parcel of the
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Vero Beach property, which is bounded on the eastern side by the
I ndian River and is | andl ocked on the remaining three sides.

The ternms of the IRF quitclai mdeed docunent state that the
consi deration of $950,000 recited therein was to be evidenced by
a purchase noney note and a nortgage in that anount, which al so
were to bear the date of January 20, 1994. The terns of a
docunent entitled "NOTE" (O P note), which also bears the date of
January 20, 1994, was signed by M. Canty as president of O P,
and was never recorded, recite that OP promsed to pay IRF
$950, 000 on a date that is 36 nonths after January 20, 1994,
"Wth interest after maturity at the rate of 8 per cent per annum
until paid'. The ternms of a docunent entitled "This Indenture",
whi ch al so bears the date of January 20, 1994, was signed by M.
Canty as president of OP, and was never recorded, recite that
O P, as nortgagor, "for and in consideration of * * * nine
hundred fifty thousand Dollars * * * has granted, bargai ned and
sold to the * * * Mortgagee [IRF]" the 34.3-acre parcel of the
Vero Beach property as security for the paynent of the O P note.

Except as described above with respect to the $2,520 in
docunent stanps that the recorded Vero Beach property warranty
deed recites was paid to the State of Florida, no Florida trans-
fer tax or Florida intangibles tax was paid with respect to the
various transactions and i ndebtedness anong O P, FIIC, and/or IRF
that were recited in the above-described docunents regarding the

Vero Beach property and regarding the 34. 3-acre parcel of the
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Vero Beach property. Nor was any real estate tax paid as of
Cctober 4, 1994, on the Vero Beach property for any of the years
1990, 1991, 1992, and 1993.

During the exam nation in 1993 by respondent of petitioners
consolidated returns for the years at issue, M. Canty inforned
respondent's exam ni ng agent that no replacenent property had yet
been purchased with respect to the condemation proceeds that AP
received as a result of the condemation of the CCJV real prop-
erty.

Around Cctober 4, 1994, CCC, one of FIIC s subsidiaries
whi ch was engaged in auto sales during the years at issue, used
the Vero Beach property as collateral with respect to a | oan that
it was seeking fromthe Bank.

I n Decenber 1994, M. Canty, as president of OP and |IRF
contracted to have an apprai sal done of the 174.5-acre Vero Beach
property and approxi mately 54 acres of |and adjacent to that
property consisting of three parcels (54-acre real property).

The property apprai sed had approximately 1% mles of waterfront
on the Indian River and approximately 2,000 feet of frontage on
US Hghway 1. 1In a report dated Decenber 15, 1994, the ap-
prai ser concluded that the highest and best use for the property
apprai sed was "future residential devel opnent or as an alterna-
tive highest and best use as [sic] for conservation.” |In de-

scribing the 54-acre real property, the appraiser stated:
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The owner of the subject property has under contract
three parcels of |and that abut the original 174.5
acres [Vero Beach property] to the west. These parcels
under contract make up the bal ance of the 228.05 acres
of the subject property and are considered to be cru-
cial attributes of the subject property by which the
acquisition of this property will provide additional

upl and acreage, increased ingress and egress to the
eastern portion of the subject and frontage for future
commerci al devel opment on U. S. H ghway One. Two of
three parcels have disclosure provisions within the
contract which prevent the buyer or seller fromdis-
closing information such as price, terns or closing
date etc. * * * The third parcel of |and under contract
is fromJ.C Enterprises, Inc. (Gantor) to Indian
River Farms, Inc. (Grantee) for $552,000 cash to the
seller. This parcel has frontage on U S. H ghway One
and contains approximately 8.51 acres or 370,695 square
feet. This parcel |like the other two parcels is zoned
RM6 by Indian River County allow ng residential devel -
opnment at a maxi numdensity of six units per acre. The
sales price results in a value per acre of $64, 864 or
$10, 823 per unit.

The appraiser estimated that the "as i1s" value of the appraised
property as proposed to be devel oped was $10, 250, 000.

On Septenber 19, 1994, Atlantic Gulf Communities sent a
letter to OP as the borrower of the |oan that General had nade
to OP on Decenber 11, 1990, in order to finance in part OFP s
acqui sition from CGeneral of the Vero Beach property. That letter
stated in pertinent part: "The followng information is provided
to you pursuant to your request of Septenber 19, 1994 for payoff
i nformation".

Petitioners reflected the condemation of the CCIJV rea
property and the receipt by OP of the condemmati on proceeds
(collectively, the condemation transaction) in both their books

and records and their consolidated return for the taxable year
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ended February 28, 1991, as the elimnation of OP s 50-percent
interest in Sandl ake and the realization by OP of a deferred
gai n under section 1033 in the anount of $819, 566.

Noti ce of Deficiency

In the notice of deficiency (notice) issued to petitioners,
respondent determned, inter alia, that the aggregate gains
realized by O P, and not just the boot reported by petitioners,
on its sales of lots 11 and 12 and O P s 25-percent interests in
lots 14 and 15 during the taxable year ended February 28, 1991,
nmust be recogni zed and included in petitioners' consolidated
return for that year because those gains do not qualify for
nonrecognition treatnent under section 1031. Respondent al so
determined in the notice that the gain realized by OP as a
result of the condemmation transaction nmust be recogni zed and
included in petitioners' consolidated return for the taxable year
ended February 28, 1991, because that gain does not qualify for
nonrecognition treatnent under section 1033.

Respondent further determned in the notice, inter alia,
that petitioners are liable for all the taxable years at issue
except the taxable year ended February 28, 1993, (1) for addi-
tions to tax under section 6651(a)(1l) for failure to file tinely
their consolidated returns for those years and (2) for accuracy-
related penalties under section 6662(a) because of negligence or
di sregard of rules and regul ati ons.

OPI NI ON
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Petitioners bear the burden of proving that the determ na-
tions in the notice are erroneous. See Rule 142(a); Wlch v.
Hel vering, 290 U.S. 111, 115 (1933).

Cl ai ned Section 1031 Real Estate Transactions

Petitioners claimthat, except for the boot which they
recogni zed in their consolidated return for the taxable year
ended February 28, 1991, they are entitled to nonrecognition
treat nent under section 1031 with respect to the aggregate gains
realized during that taxable year as a result of QP s disposi-
tion of lots 11 and 12 and O P s 25-percent interests in |lots 14
and 15. Respondent counters that the record does not support
petitioners' position.’

Section 1031 provides in pertinent part:

(a) Nonrecognition of Gain or Loss From Exchanges
Solely in Kind.--

(1) I'n general.--No gain or |loss shall be
recogni zed on the exchange of property held for
productive use in a trade or business or for in-
vestnent if such property is exchanged solely for
property of like kind which is to be held either
for productive use in a trade or business or for
i nvest nment .

* * * * * * *

(3) Requirenment that property be identified
and that exchange be conpleted not nore than 180
days after transfer of exchanged property.--For

"W note that the parties do not rely on sec. 1.1031(k)-1,
| ncone Tax Regs., in advancing their respective positions under
sec. 1031. 1In general, those regulations are effective for
transfers of property occurring on or after June 10, 1991. See
sec. 1.1031(k)-1(0o), Incone Tax Regs.
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pur poses of this subsection, any property received
by the taxpayer shall be treated as property which
is not |ike-kind property if--

(A) such property is not identified as
property to be received in the exchange on or
before the day which is 45 days after the
date on which the taxpayer transfers the
property relinquished in the exchange, or

(B) such property is received after
the earlier of--

(1) the day which is 180 days after
the date on which the taxpayer transfers
the property relinquished in the ex-
change, or

(1i) the due date (determned with
regard to extension) for the trans-
feror's return of the tax inposed by
this chapter for the taxable year in
whi ch the transfer of the relinquished
property occurs.
Transactions that take the formof a cash sale and reinvest-
ment cannot, in substance, qualify as an exchange under section
1031, even though the end result nay be the same as a reciprocal

exchange of properties. See Bell Lines, Inc. v. United States,

480 F.2d 710, 714 (4th Cr. 1973); Carlton v. United States, 385

F.2d 238, 241 (5th Cr. 1967). As we indicated in Barker v.

Commi ssioner, 74 T.C. 555, 561 (1980),

The "exchange" requirenment [under section 1031]
poses an anal ytical problem because it runs headl ong
into the famliar tax | aw maxi mthat the substance of a
transaction controls over form |In a sense, the sub-
stance of a transaction in which the taxpayer sells
property and i mredi ately reinvests the proceeds in
i ke-kind property is not much different fromthe
substance of a transaction in which two parcels are
exchanged wi thout cash. Bell Lines, Inc. v. United
States, 480 F.2d 710, 711 (4th CGr. 1973). Yet, if the
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exchange requirenent is to have any significance at

all, the perhaps formalistic difference between the two
types of transactions nust, at |east on occasion,
engender different results. Accord, Starker v. United
States, 602 F.2d 1341, 1352 (9th Cr. 1979).

Petitioners argue (1) that the four properties acquired by
OP (i.e., the Brentwood property, M. Canty's residence, the
Vero Beach property, and the Quail Ridge property) are like-kind
properties within the meani ng of section 1031(a) and (2) that
those properties (a) were identified, as required by section
1031(a)(3)(A), within 45 days after O P disposed of lots 11 and
12 and O P s 25-percent interests in lots 14 and 15 and (b) were
acquired within the time prescribed by section 1031(a)(3)(B)
According to petitioners, OP s disposition of lots 11 and 12 and
O P s 25-percent interests in lots 14 and 15 and its acquisition
of those four properties were steps in an integrated transaction,
t he substance of which was an exchange of properties qualifying
under section 1031. |In support of that position, petitioners
rely on cases involving multiparty transactions which the courts
have characterized as exchanges under section 1031, including

Biggs v. Comm ssioner, 632 F.2d 1171 (5th Cr. 1980), affg. 69

T.C. 905 (1978); WD. Haden Co. v. Conmm ssioner, 165 F.2d 588

(5th Cr. 1948), affg. on this issue a Menorandum Qpinion of this

Court dated Apr. 9, 1946; Grcia v. Conmm ssioner, 80 T.C 491

(1983); and Barker v. Conm ssioner, supra.

Respondent does not dispute that the Brentwood property, the

Vero Beach property, and the Quail Ridge property are |ike-kind
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properties within the nmeani ng of section 1031(a). Respondent
contends, however, that M. Canty's residence does not qualify as
i ke-kind property within the neaning of section 1031(a).?
Respondent al so disputes that the four properties acquired by QP
were identified within the time prescribed by section
1031(a)(3)(A). Although respondent acknow edges that "Petition-
ers did attenpt to structure their July 26, 1990 sales of rea
property to take the formof a Section 1031 |ike-ki nd exchange",
respondent maintains that "the substance of those transactions
shows that they do not qualify for Section 1031 treatnent."
Respondent al so argues that the cases relied on by petitioners
involving multiparty transactions are distinguishable fromthe
present case in that the record in the present case "does not
show any single, integrated plan at the tine of the July 26,
1990" disposition by OP of lots 11 and 12 and O P s 25-percent
interests in lots 14 and 15. Moreover, according to respondent,
Unli ke the situations in Garcia, Barker, and
Haden, petitioners here had effective control over the
sal es proceeds. The sal es proceeds were subject to the

control of Canty's longtine friend and attorney,
Heffernan [sic]. * * * Heffernan [sic] wote checks to

8According to respondent,

petitioners' [sic] attenpt to stretch Section 1031 to
cover the "purchase" of Canty's honme. The property
petitioners sold were commerci al real estate |ots.

* * * Canty continued to live in the home after the
purchase, and did not pay rent to petitioners. * * *
This transaction appears to be nore of another draw to
Canty than an acquisition of real estate for investnent
pur poses.
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Canty fromthe proceeds. * * * Rather than an exchange,

the transaction was a sale with the proceeds put into

an account subject to Canty's control

On the instant record, we reject for various reasons dis-
cussed bel ow petitioners' position that they are entitled to
nonrecognition treatnment under section 1031 with respect to the
gains at issue. First, on that record, we find that petitioners
have failed to establish that M. Canty's residence qualifies as
i ke-kind property under section 1031(a). M. Canty testified
that O P acquired that residence in order to establish a rental
operation consisting of single-famly residential units in
sout heast Ol ando, Florida. Based on our observation of M.
Canty's deneanor, we have reservations about his credibility.
Mor eover, we have found that M. Canty continued to live rent
free in his residence after O P acquired it on Novenber 20, 1990,
and that O P acquired no other residential properties during the
early 1990's. W are not required to, and we shall not, rely on
M. Canty's uncorroborated testinony about the reason for QP s
acquisition of M. Canty's residence, which testinony serves the

interests of petitioners. See Lerch v. Conm ssioner, 877 F.2d

624, 631-632 (7th Gr. 1989), affg. T.C. Meno. 1987-295; Ceiger
v. Conm ssioner, 440 F.2d 688, 689-690 (9th Gr. 1971), affg. per

curiamT.C. Meno. 1969-159; Tokarski v. Conmm ssioner, 87 T.C 74,

77 (1986).
Second, on the instant record, we find that petitioners have

failed to establish that O P identified within 45 days after July
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26, 1990, as required by section 1031(a)(3)(A), three of the four
properties that it ultimately acquired with a portion of the
escrow fund (i.e., M. Canty's residence, the Vero Beach prop-
erty, and the Quail Ridge property) as properties to be received
by O P, along with the Brentwood property, in exchange for lots
11 and 12 and O P s 25-percent interests in lots 14 and 15. As
for the Brentwood property, O P acquired that property on July
27, 1990, the day after the sales of the real estate interests in
gquestion were effected. W conclude that that property was
tinely identified as required by section 1031(a)(3)(A).

To support their position that OP conplied with section
1031(a)(3)(A), petitioners rely on (1) M. Canty's testinony
that, prior to July 26, 1990, the date on which O P sold the real
estate interests in question and on which the escrow agreenent
was entered into, he notified M. Kaplan, the president of Xway
who did not testify at the trial in this case, of the identity of
all of the properties that OP ultimately acquired with a portion
of the escrow fund and (2) the parties' stipulation that M.

Kapl an believes that at approximately the tine of the sales by
OP of lots 11 and 12 and O P s 25-percent interests in lots 14
and 15, and probably within 45 days thereafter, M. Canty nade
M. Kaplan generally aware of properties that M. Canty was
interested in purchasing, including the properties in Vero Beach,
Fl orida, and Texas that were ultimtely purchased with a portion

of the escrow fund.
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Wth respect to M. Canty's testinony on which petitioners
are relying, as we stated above, we have reservations about his
credibility. Mreover, M. Canty's testinony that he notified
M. Kaplan prior to July 26, 1990, of the identity of the proper-
ties that OP intended to acquire wth the escrowed sal es pro-
ceeds is belied by the escrow agreenent itself. That agreenent
recited that as of July 26, 1990, O P was "in the process of
identifying a parcel or parcels of real property to be acquired".
In addition, the escrow agreenent did not identify any particul ar
property to be purchased thereunder and did not identify what
portion of the escrowed sal es proceeds woul d be used to purchase
such property and what portion would remain as boot under section
1031. Furthernore, although the escrow agreenent required QP to
identify within 45 days after July 26, 1990, any property that it
wanted Interstate to acquire pursuant to the escrow agreenent by
notifying Interstate in witing of the identity of any such
property, OP did not comply with that requirement. W are not
required to, and we shall not, rely on M. Canty's uncorroborated
testinony that, prior to July 26, 1990, he informed M. Kaplan of
the identity of the properties to be received by OP in exchange
for lots 11 and 12 and O P s 25-percent interests in lots 14 and
15, which testinony serves the interests of petitioners. See

Lerch v. Commi ssioner, supra; Ceiger v. Conmni Ssioner, supra;

Tokarski v. Conmi ssioner, supra.
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Wth respect to the parties' stipulation on which petition-
ers are relying, we find that stipulation to be vague, general,
and inconclusive in establishing that OP conplied with section
1031(a)(3)(A). That stipulation nerely shows that M. Kaplan
believes that at approximately the time of the sales by O P of
the real estate interests in question, and probably within 45
days thereafter, M. Canty nade M. Kaplan generally aware of
properties that he was interested in purchasing including, but
not limted to, the properties that were ultimtely purchased
with a portion of the escrow fund. |In this connection, it is
noteworthy that M. Canty, who negotiated all real estate trans-
actions on behalf of the various petitioners involved in real
estate investnent, testified that, as a negotiating tactic, he
sonetines intentionally stalled the closing of real property on
which a real estate contract had been signed in order to attenpt
to | ower the purchase price. As far as M. Canty was concerned,
hi s negotiations on real estate transactions on behalf of AP and
other petitioners were not final until a real estate deal was
actual ly cl osed.

Third, on the record before us, we find that petitioners
have failed to show that O P, acting through its president M.
Canty, did not have control over the escrowed sal es proceeds.

See Coupe v. Comm ssioner, 52 T.C. 394, 409 (1969) ("The statute

[ section 1031] only requires that as the end result of an agree-

ment, property be received as consideration for property trans-
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ferred by the taxpayer wthout his receipt of, or control over,
cash."). On that record, we further find that although the terns
of the escrow agreenent inposed controls on OP s access to the
escrowed sal es proceeds prior to the expiration of 180 days after
July 26, 1990, M. Hefferan violated those terns and permtted
M. Canty, acting on behalf of OP, to control the disbursenent
of those proceeds prior to the expiration of that 180-day period
for purposes other than the acquisition of replacenent property.
Consequently, the present case is distinguishable fromthe cases
on which petitioners are relying involving taxpayers who did not
recei ve, or have control over, cash in multiparty transactions
that the courts characterized as exchanges under section 1031.

To support their position that OP did not have control over
t he escrowed sal es proceeds, petitioners rely on the testinony of
M. Hefferan and "his clear fiduciary obligations under the
et hical canons of the Florida Bar." Although M. Hefferan
(1) signed the escrow agreenent as Interstate's trustee,
(2) testified that he understood his position under the escrow
agreenent to be that of Interstate's trustee, and (3) had fidu-
ciary obligations to Interstate as Interstate's trustee, we find
certain of M. Hefferan's actions with respect to the escrow fund
and the escrow agreenent to be inconsistent with the terns of
t hat agreenent.

The record establishes that M. Hefferan had no recoll ection

of ever consulting with M. Kaplan, Xway's president, or any
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other representative of Xway or Interstate regardi ng di sburse-
ments fromthe escrow fund or any other matter relating to that
fund or the escrow agreenent and that all M. Hefferan's contacts
regardi ng those matters were with M. Canty. The record al so
shows that M. Hefferan's actions with respect to the escrow fund
and the escrow agreenent conplied with the wishes of M. Canty,
regardl ess whet her those actions violated certain provisions of
t hat agreenent.

To illustrate, the ternms of the escrow agreenent did not
permt any withdrawals to be nade fromthe escrow fund except
(1) to pay for any replacenent property acquired by QOP; (2) to
pay O P the "Agreed Anmount"” as defined in paragraph 5(e)(1) of
the escrow agreenment within three business days after Interstate
received witten notice fromQOP that OP did not identify all or
any of the replacenent property within 45 days after July 26,
1990; (3) to pay OP no later than five business days after the
expiration of the 180-day period after July 26, 1990, any portion
of the "Agreed Anpunt"” as defined in paragraph 5(e)(2) of the
escrow agreenent that had not been expended by Interstate within
that 180-day period to purchase replacenent property or that had
not previously been paid to OP pursuant to paragraph 5(d)(1) of
the escrow agreenent relating to OP s failure to identify all or
any of the replacenent property within 45 days after July 26,
1990; and (4) to pay any renaining portion of the escrow fund to

Interstate within five days after the expiration of the 180-day
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period after July 26, 1990. The record does not disclose that,
pursuant to paragraph 5(d) (1) of the escrow agreenent, O P gave
witten notice to Interstate subsequent to the expiration of the
45-day period after July 26, 1990, that it did not identify al
or any of the replacenent property within that 45-day period.
Nonet hel ess, in violation of the ternms of the escrow agreenent,
after the expiration of that 45-day period and before the expira-
tion of the 180-day period after July 26, 1990, the foll ow ng
w t hdrawal s were authorized by M. Hefferan and nade fromthe
escrow fund, which were not used to acquire a replacenent prop-
erty: M. Hefferan signed a $50,000 check drawn on the escrow
account, payable to O P, and dated Novenber 26, 1990. The
purpose for that withdrawal as stated on that check was "Draw Re:
Canty". M. Hefferan signed a $50,000 check drawn on the escrow
account, payable to Canti Carriage Conpany, and dated Decenber
11, 1990. The purpose for that withdrawal as stated on that
check was "Draw'.® On Decenber 20, 1990, M. Hefferan signed a
$490, 000 check drawn on the escrow account which was to be used
to pay the $482,521. 48 bal ance due with respect to O P s acqui si -
tion of the Quail Ridge property after debits and credits re-
flected in the closing statement. The portion of that $490, 000

check which was not used to pay that anmount due, i.e., $7,478.52,

°Al t hough the $50, 000 check payable to Canti Carriage Com
pany was signed by John Hefferan, M. Canty wote both the nane
of the payee and the anpunt on that check.
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was not redeposited into the escrow account. On January 8, 1991,
O P received a distribution of $12,740.10 fromthe escrow fund,
whi ch was all the noneys remaining in that fund as of that date.
In addition, on July 27, 1990, even prior to the expiration of
the 45-day period after July 26, 1990, M. Hefferan authorized a
$200, 000 wire transfer drawn on the escrow account which was to
be used to pay the $170,688. 17 bal ance due with respect to QP s
acquisition of the Brentwood property after debits and credits
reflected in the closing statenent. The portion of that $200, 000
wre transfer that was not used to pay that anount due, i.e.,

$29, 311. 83, was not redeposited into the escrow account. In
summary, in violation of the terns of the escrow agreenent, prior
to the expiration of 180 days after July 26, 1990, M. Hefferan
authorized withdrawals fromthe escrow fund totaling $149, 530. 45,
which were paid to OP, to OP s affiliate CCC, or otherw se not
used to acquire a replacenent property pursuant to the escrow

agreenent . 10

°Cx her exanpl es of nonconpliance with the terms of the
escrow agreenent to which M. Hefferan acqui esced include the
follow ng: Although the escrow agreenent required OP to iden-
tify wwthin 45 days after July 26, 1990, any replacenent property
that it wanted Interstate to acquire pursuant to the escrow
agreenent by notifying Interstate in witing of the identity of
any such property, OP did not conply with that requirenent. In
addi tion, although the escrow agreenent required Interstate, upon
identification by OP of replacenent property, to execute with
t he owner of such property an assignable contract to purchase
such property (provided that Interstate's total potential |iabil-
ity on default under such a contract did not exceed an anount
payable with respect to such property that was equal to the

(continued. . .)
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Petitioners contend that the foregoing wthdrawal s subse-
quent to the expiration of the 45-day period after July 26, 1990,
and prior to the expiration of the 180-day period after that date
wer e perm ssi bl e under paragraph 5(d) (1) of the escrow
agreenent.!! That is because, according to petitioners, that
paragraph "could reasonably be interpreted" to permt M.
Hefferan as Interstate's trustee to disburse any funds that were
not necessary to acquire replacenent property to OP at its
el ection after the expiration of 45 days after July 26, 1990. W
di sagree and reject petitioners' construction of paragraph
5(d) (1) of the escrow agreenent as an unreasonable interpretation
of that paragraph. Paragraph 5(d)(1) of the escrow agreenent
provi ded:

(d) Disposition of Funds If Sone or Al Like Kind

Properties Are Not Acquired. In the event that the non

si mul t aneous |i ke kind exchange of the Exchange Prop-

erty contenpl ated hereunder is not consunmated in whole

or in part in accordance with the provisions of this

paragraph 5, Buyer and Exchangor agree that the Escrow
Agent shall distribute the Escrow Fund as foll ows:

10¢, .. conti nued)
"Agreed Anmount” as defined in paragraph 5(e) of the escrow
agreenent), Interstate did not conply with that requirement with
respect to at |least three of the four replacenent properties that
were ultimately purchased by OP with a portion of the escrow
fund. Instead, OP acquired at |east those three properties
t hrough preexisting contracts in its own nane or w thout any
contract at all.

1petitioners do not address the w thdrawal of $29,311.83 on
July 27, 1990, before the expiration of the 45-day period after
July 26, 1990, that was supposed to have been, but was not, used
to purchase the Brentwood property.
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(1) In the event Exchangor does not identify al

or any of the Like Kind Property wwthin the forty-five

(45) day period referred to in (a) above, then Exchang-

or shall notify Buyer in witing at any tinme after the

expiration of such forty-five (45) day period and

Buyer, within three (3) business days of receipt of

said witten notice, shall cause Escrow Agent to pay to

Exchangor an anount equal to the Agreed Anount.
It was only in the event that OP did not identify all or any of
t he repl acenent property within 45 days after July 26, 1990, that
O P had the right under that paragraph to notify Interstate in
witing at any tinme after the expiration of that 45-day peri od,
in which event M. Hefferan as Interstate's trustee becane
obligated to pay OP the "Agreed Anount"” as defined in paragraph
5(e)(1) of the escrow agreenent within three business days after
recei pt of such witten notice. 1In this connection, it is
significant that the escrow agreenent did not identify what
portion of the escrowed sal es proceeds was to be used to purchase
repl acenent property and what portion was to remain as boot under
section 1031, and the record does not disclose the date after
July 26, 1990, on which the parties to the escrow agreenent knew
what portion of those proceeds would remain as boot under section
1031.

It is also significant that if, as petitioners contend, OP
conplied with paragraph 5(a) of the escrow agreenent and notified
Interstate in witing within 45 days after July 26, 1990, of the

identity of all four of the properties that it ultimately ac-

quired with a portion of the escrow fund, it would not have been
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entitled under paragraph 5(d)(1l) of the escrow agreenent to give
witten notice to Interstate after that 45-day period that it did
not identify all or any of the replacenent property and Inter-
state woul d not have been obligated to pay OP within three
busi ness days after having received such notice the "Agreed
Amount " as defined in paragraph 5(e)(1) of that agreenent.
I nstead, O P would have been required to wait until the expira-
tion of the 180-day period after July 26, 1990, in order to have
been entitled to receive no later than five days thereafter any
nmoneys remaining in the escrow fund to which it was entitled
under paragraph 5(d)(2) of the escrow agreenent. 12

Based on our exam nation of the entire record in this case,
we find that petitioners have failed to establish that they are
entitled to nonrecognition treatnent under section 1031 with
respect to the aggregate gains at issue that were realized on the
di sposition by OP of lots 11 and 12 and O P s 25-percent inter-
ests in lots 14 and 15. Accordingly, we sustain respondent's
determ nation with respect to those gains.

Cl ai nred Section 1033 Real Estate Transaction

The sol e dispute between the parties is whether the alleged

purchase by O P fromIRF of the 34.3-acre parcel of Vero Beach

21 f, as we have found, OP did not conply with par. 5(a) of
t he escrow agreenment and did not identify in witing all or any
of the replacenent property within 45 days after July 26, 1990,
it would have been required to give witten notice to Interstate
after that 45-day period. However, no such witten notice is in
t he record.
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property on January 20, 1994, should be recogni zed for purposes
of determ ning whether petitioners are entitled to nonrecognition
treat nent under section 1033 with respect to the condemati on
proceeds that O P received. Respondent contends that the record
shows that there was no valid nontax business reason for the
al | eged purchase by OP fromI|IRF and that that alleged purchase
"was not bona fide, but was a shamtransaction for tax purposes.”
I n support of that contention, respondent maintains, inter alia,
that there was no valid nontax business reason for the purported
transfers of the Vero Beach property by QP to FIIC and by FIIC
to IRF;, those purported transfers also were shamtransactions for
tax purposes; the deed relating to the alleged sale by IRF to QP
of the 34.3-acre parcel of the Vero Beach property was not
recorded, nor was the deed relating to the alleged transfer by
FIITCto IRF recorded; O P allegedly paid $950,000 for the 34. 3-
acre parcel of the Vero Beach property, through issuance of a
note, which was "264% of the cost of the larger parcel [the
entire 174.5-acre Vero Beach property] four nonths earlier"”, when
the deed was recorded purportedly transferring the entire Vero
Beach property fromOP to FIIC for only $360, 000, the val ue of
that entire property based on the amount of Florida docunent
stanps paid; no Florida intangibles tax or Florida transfer tax
was paid with respect to the purported transfer of the Vero Beach
property fromFIICto IRF or with respect to the purported

transfer by IRF to OP of the 34.3-acre parcel of the Vero Beach
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property; and the Vero Beach property was used around Cctober
1994 as security for a loan to CCC, an affiliate of O P, which
shows that the various nenbers of petitioners' consolidated group
were not kept separate.

Petitioners claimthat O P transferred the Vero Beach
property to FIITC in order to protect that property fromthe
creditors of OP. Petitioners also contend that O P transferred
the Vero Beach property to FIIC and that FIIC transferred it to
| RF in contenplation of IRF's using that property in a joint
venture with another entity. |In that regard, petitioners assert
that "joint venture partners and | ending banks required the use
of discrete entities to hold devel opnent properties, such as |IRF
for bankruptcy protection and other reasons.” According to
petitioners, "the anticipated joint venture never canme to pass"”,
and consequently IRF transferred the 34. 3-acre parcel of the Vero
Beach property to OP "for a sales price of $950, 000, which was
paid by a purchase noney note secured by a nortgage."”

The only evidence in the record with respect to the alleged
reasons for the purported transfers of the Vero Beach property
fromOPto FIIC and fromFIICto IRF and the purported transfer
of the 34.3-acre parcel of the Vero Beach property fromIRF to
OPis the testinony of M. Canty, the president of those various
corporations. As we indicated above, based on our observation of
hi s denmeanor, we have questions about M. Canty's credibility.

Mor eover, other evidence in the record belies his testinony. By
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way of illustration, the deed reciting that OP was transferring
the Vero Beach property to FII1C on February 28, 1992, was not
recorded until Septenber 10, 1993. Under Florida |law, a convey-
ance of real property will not be effective against the trans-
feror's creditors unless it is recorded. See Fla. Stat. Ann.
sec. 695.01(1) (West 1994). The failure to record the deed
purportedly transferring the Vero Beach property fromQOP to FIIC
until alnmost 19 nonths after the transfer allegedly took pl ace
belies petitioners' contention based on M. Canty's testinony
that O P transferred the Vero Beach property to FIIC on February
28, 1992, in order to protect that property fromthe creditors of
OP. W are not required to, and we shall not, rely on M.
Canty's uncorroborated testinony about the reasons for the
purported transfers in question, which testinony serves the

interests of petitioners. See Lerch v. Conm ssioner, 877 F.2d at

631-632; Ceiger v. Commi ssioner, 440 F.2d at 689-690; Tokarski v.

Conmi ssioner, 87 T.C. at 77.

It is also noteworthy that, when OP allegedly transferred
the Vero Beach property to FIIC on February 28, 1992, the only
consideration that it purportedly received fromFIIC was an
agreenent by FIIC to be bound by the prom ssory note in the
amount of $367,500 and the purchase noney nortgage with respect
to that note which O P had executed in favor of General on
Decenber 11, 1990, when O P acquired the Vero Beach property.

The record does not show that FIIC nade any paynents with respect
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to that prom ssory note, which indicates to us that the purported
transfer fromQAQP to FIIC should not be respected for tax pur-
poses.

In addition, M. Canty testified that he believed that the
Ver o Beach property was worth much nore than the $490, 000 t hat
OP paid to acquire it on Decenber 11, 1990. Thus, according to
M. Canty's own testinony, the alleged transfer by OP to FIIC of
the Vero Beach property on February 28, 1992, nust have been for
| ess than that property's fair market val ue, another indication
that that transfer should not be respected for tax purposes.

Finally, we note that petitioners presented no evidence
show ng that O P nade any paynents on the alleged note in the
amount of $950,000 that it clainms it paid to acquire the 34. 3-
acre parcel of the Vero Beach property from | RF, another reason
supporting respondent's position that that alleged transfer
shoul d not be respected for tax purposes.

Based on our exam nation of the entire record before us, we
find that petitioners have failed to show that O P s all eged
purchase of the 34.3-acre parcel of the Vero Beach property on
January 20, 1994, should be recogni zed for purposes of section
1033. Consequently, we sustain respondent's determ nation with
respect to the gain realized by OP as a result of the condema-
tion of the CCIV real property.

Addition to Tax Under Section 6651(a)(1)
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Respondent determ ned that petitioners are liable for the
addition to tax under section 6651(a)(1l) for each of the taxable
years at issue except for the taxable year ended February 28,
1993. In support of petitioners' position that respondent's
determ nations are wong, petitioners assert only: "Petitioners
believe that no additional tax is due and owi ng, and that there-
fore no deficiency penalties apply with respect to any year
because of the operation of the net operating | oss carryover."

We have sustai ned respondent’'s determ nations in the notice
regardi ng petitioners' consolidated return positions under
section 1031 and under section 1033, and petitioners conceded al
of the remaining determnations in the notice in the stipulation
of settled issues that the parties filed in this case (stipul a-
tion of settled issues). On the record before us, we find that
petitioners have failed to show that respondent erred in making
the determnations in the notice under section 6651(a)(1).
Consequently, we sustain those determ nations.

Accur acy- Rel ated Penalty Under Section 6662(a)

Respondent determ ned that petitioners are liable for the
accuracy-rel ated penalty under section 6662(a) for each of the
taxabl e years at issue except the taxable year ended February 28,
1993. Petitioners contend that those determ nations are w ong
because (1) "no additional tax is due and owing, and * * *
therefore no accuracy related penalty applies"; (2) "there was

substantial authority for the position taken on the consoli dated
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tax returns"; and (3) "there is a sufficient, uncontroverted
basis in the record to conclude that Petitioners relied in good
faith on Petitioners' professional return preparer, C P. A
Clarence Riggs, in taking the positions on Petitioners' returns”.

Section 6662(a) inposes an accuracy-related penalty equal to
20 percent of the underpaynment of tax resulting froma substan-
tial understatenment of income tax. An understatenent is equal to
the excess of the anmount of tax required to be shown in the tax
return over the anmount of tax shown in the tax return, see sec.
6662(d)(2)(A), and is substantial in the case of a corporation if
it exceeds the greater of 10 percent of the tax required to be
shown or $10, 000, see sec. 6662(d)(1)(A) and (B)

The amount of the understatenent is reduced to the extent
that it is attributable to an itemfor which there was substan-
tial authority. See sec. 6662(d)(2)(B)(i). In order to satisfy
the substantial authority standard of section 6662(d)(2)(B)(i),
petitioners nmust show that the weight of authorities supporting
their position is substantial in relation to those supporting a

contrary position. See Antonides v. Conmm ssioner, 91 T.C 686,

702 (1988), affd. 893 F.2d 656 (4th GCr. 1990); sec. 1.6662-
4(d)(3) (i), Income Tax Regs. The substantial authority standard
is not so stringent that a taxpayer's treatnent nust be one that
is ultimtely upheld in litigation or that has a greater than 50-
percent |ikelihood of being sustained in litigation. See sec.

1.6662-4(d)(2), Incone Tax Regs. A taxpayer may have substanti al
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authority for a position even where it is supported only by a
wel | -reasoned construction of the pertinent statutory provision
as applied to the relevant facts. See sec. 1.6662-4(d)(3)(ii),
| ncone Tax Regs. There may be substantial authority for nore
t han one position with respect to the sane item See sec.
1.6662-4(d)(3)(i), Income Tax Regs.

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for such portion and that the taxpayer acted
in good faith. See sec. 6664(c)(1l). The determ nation of
whet her a taxpayer acted with reasonable cause and in good faith
depends on the pertinent facts and circunstances, including the
taxpayer's efforts to assess his or her proper tax liability, the
know edge and experience of the taxpayer, and the reliance on the
advi ce of a professional, such as an accountant. See sec.
1.6664-4(b)(1), Income Tax Regs. In the case of clained reliance
on the accountant who prepared the taxpayer's tax return, the
t axpayer nust establish that correct information was provided to
the accountant and that the itemincorrectly clainmed or reported
in the return was the result of the accountant's error. See M-

Tran Corp. v. Conmm ssioner, 70 T.C. 158, 173 (1978).

We have hel d above that petitioners have failed to show that
they are entitled to nonrecognition treatnent under section 1031
and under section 1033. Moreover, petitioners adduced no evi -

dence and nmake no argunment with respect to the various other
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determ nations in the notice that petitioners conceded in the
stipulation of settled issues. Consequently, we reject petition-

ers' position that respondent’'s determ nations under section
6662(a) are erroneous because there is no additional tax due for
any of the taxable years for which respondent determ ned that
petitioners are |liable for the accuracy-rel ated penalty under
section 6662(a).

On the record before us, we find that petitioners have
failed to show that there was substantial authority for the
position that they took in the consolidated returns under sec-
tions 1031, *® under section 1033, and with respect to the other
determ nations in the notice which petitioners conceded.

As for petitioners' claimthat they relied on the advice of
M. Riggs, their return preparer, in taking the positions re-
flected in the consolidated returns, the record does not estab-
lish what specific information petitioners allegedly provided to
him Petitioners did not call M. R ggs as a wwtness. The only
evi dence regarding petitioners' reliance on M. R ggs is the
foll ow ng general and conclusory testinmony of M. Canty:

Vell, we put everything in a box and we took it over to

him W gave himall the information on the sal es that

we had and tried to answer all his questions. He took

it all in the back roomand did whatever they do -- did
t he books, did the tax returns.

3As we previously indicated, we find the cases on which
petitioners rely to support their position under sec. 1031 to be
di stingui shable fromthe present case. Consequently, their
reliance on those cases is m spl aced.
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W are unwilling to rely on the foregoing testinony to establish
that there was reasonabl e cause and that petitioners acted in
good faith in taking their consolidated return positions under
section 1031, under section 1033, and with respect to the other
determ nations in the notice which petitioners conceded.

On the record before us, we find that the petitioners have
failed to establish any error in respondent's determ nations that
they are liable for the accuracy-rel ated penalty under section
6662(a) for each of the taxable years at issue except the taxable
year ended February 28, 1993.

To reflect the foregoing and the concessions of petitioners,

Deci sion will be entered for

r espondent .




